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ELECTION COMMISSION OF INDIA

MODEL CODE OF CONDUCT FOR THE GUIDANCE OF
POLITICAL PARTIES AND CANDIDATES

. General Conduct

(1) Mo pariy or candidake shall include in any activigy which may aggravate
existing differences or create mutual hatred or cause tension between different castes
ang communities, religious or lingnistic.

(2} Criticism. of other political patties, when made, shall be confined to thir
policies and programme, past recard and work,  Parbies and Candidates shall refrain
from criticism of all aspects of private life, not cennected with the public actvities of the
jeaders or workers of other parties. Criticism of ather parties or their workers based on
wiverificd allegations or distertion shall be avoiled.

[3}‘There shall be no sppeal to caste or communal feelings for securing voles.
Mosgues, Churches, Temples or other places af wurship shatl nat be used as forum lar
glection propaganda. ' )

f4) AN pareies and candidates shall avaid scrupulously all actjvities which are
"cortupt pracrices” and offences uvader the election law. such as bribing of volers,
intimidation of votors, impersonation of vuters, canvassing within 100 meters of polling
stations, halding public meetings during the period of 48 hours ending with the hour
fixed For the close of the poll, and the transport and conveyance of vmérs oo and fom
pelling station. .

{5) The right of every individual for peaceful and undisturbed home-lile siall be
respected, however much the political garties o cundidares may resent his poltical
upinh;ns or activities. l]rg,anizihg demonstrations or picketing before the houses of
individuals by way ol probesting agﬁinst their oplnions or activities shall not be resorted
ter undder any circumstances.

[6) Mo political party or candidate ahall parmit its or hig followers tn ke use of
any individual’s land, building. compound wall ere., without his permission [or eregling
tlag-staffs, suspe riding hanners, pasting notices, wriring slogans ¢ic.

{7} Poiltical parries and candjdates shall ensure thal their supporters do nat
create obstructions in or break up meetings and processions organized by other parties.
Warkers nr sympathisers of vne political party shall not create disturhances au public
meetings organized by another politicat party by putting questions orally ar in writing

or by distributing leaflets of their own party. Processions shall ot he taken our by one
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party along places at which meetings are held by another party. Posters issuerd by one
party shall not be removed by workers of another farty.,
il. Meetings

{1) The party or condidate shall inform the local police authorities of the venue
aid time any proposed meeling Well in time so as 1o enable the police 10 make
neceszary arrangemants for controlling traffic and maintaining peace and order.

(2) A Party ar candidate shalt ascertain in advance if there is any restrictive or
prohibitory order in force in the place proposed for the meeting il such orders exist, they
shall be followed strictly. If any exemption is reguired from such nn.lurs it shall ha
applied for and obtained welt in Gme. _

{3] I permission or license I to be obtained for the use of Inudspc&lmrs or any
+other facility in connection with any proposed meeting, the party or candidate shall
apply to the authority concerned well iti advance and obtain such permission ar license.

i Gfgalmizers'uf a meeting shall invarighly seek the assistance of the police nn
duty for c_l-:,fz_lling with persons disturbing a mecting or otherwisc attempting Lo ereate
dismder._arganizers themselves shall not take action against such persons.

1. Procession

(1} A Party or Landldate arganizing a procession shali decide before hand the
tiine and place of the startmg of the procession, the route to be followaed and the time
and place at which the procession will terminate. There shafl ordinary be no deviation
bum the programrme.

(2} The organizers shall give advance intimation to the local police authorities of
the programme so as to enable the letter to make hecessary arrangement. _

C[3) The organizers shall asﬂértnin if any restrictive ordeérs are in force in the
lacalities through which the prucessir.}n- has to-pass, and shall comply with the
restrictions unless exempted specially by the competent auth'ority. Any  waffic
regutations or restrictions shall also be carefully adhered to.

{4} The organizers shall wke steps in advance to orrange for passape of the
procession so that there is ho block ar hindrance to traflic, W rhe procession ix very long, .
it shail he organized in segments of spitable lengths, so that ar eonvenient intervals,
especially at paints where the proression has to pass road junctions, the passage of held
up traffic could be allowed by stages thus avelding heavy traflic congestion.

(%) Processions shall be so repulated as to keep as much to the right of the road
as possible and the direction and advice of the police on duty shall be strictly complied

with. v
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: 6 If twes or mare political parties or vandidares ].;rrc-pu:-:r: 1o take provessicins aver
.::_l:hr.. same ratte of parts thereof at abaut the same time, the organizers shail establish

-_=_"cm1 act well in advance and decide upon the measures to be taken to sce Uhai the
:-..-p'r'f.‘tl:f_'h‘ﬁit)l_'th do not dash or cause hindrance to traﬁu_ The assistence of the locl pelice
. _:ahutl be aviiled of for arriving at a satisfactory arrangoment. Far this purpode the parties

'_alml‘l contact the police at the carliest opportunily.

{7) The political parties or candidates shall exercise controd to the maxinilm
._j_.':‘;ﬂunt pussible in the matter of processionists carrying articles which may be put to

:_;'ml-;use by undesirable elements especinlly in moments of excitement.

_. {8) The carrying af cffigies purporting tu represent member of other pobitical

- parties ar their leaders, burning such efiigies in public and such other forms

..: q-::l_emﬂnstratiun shall not be countenanced by any political party or candidate. .

© V. Polling Day

Al Political parties and candidates shall -

_ (i} co-operate with the officers on election duty s epsure peat,:.l-ul .;md -:::derlg,f.
:._'.bnlling and complete freedom to the voters (o exercise their franchise without being
_"Eubjectnd ro any anhayance ot ebsoructian.

{ii} supply to their authorized workers suitabla badges or identity cards.

[iii) agree that the identity slip supplied by them to volers !mII he on plain

- ﬁWhite} paper and shall net contsin zny symbol, name of Lhelcandidam or the name of
. :E.h!..' party;

._ ' [iv) refrain from serving or distrlhuung liguor on polling day ancd during the friy

'_-'_'eu_,,ht hours preceding it

' {v} not aliow unnecessary crowd to be collected near the camps sel up by Lhe

'..pohtlml parties and candidates pear the polling buuths S0 48 [0 avoid Confrontativn and

-_tcn5|m1 among workers and sympathizers of the parbies ail Lhu_ candidate.

{vi) ensure thar the candidate’s camps shail be simple .They shall not eisplay any
;-'_E_';.:;ﬁsrers flags, symbets or any other propaganda inaterial. Nu satable shall be servendl or
'i.f'_cmwd allowed at the camps and | ' '

_ (vii} co-operate with the authorities in complying with the restrictions o by

.'.'i'mpasﬂd on the plying of vehicles on the poliing day and obtain pereits far them which

_E:lmuld e displayed prominently on those vehicles.
V. Polling Booth
Excepting the voters, no one withoul 2 v:thd pass from the Election Camiission

*‘,;,h*‘“ enter the polling hauths,
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Vi. Observers

The Election Commission is appointing Gbservers, IF the candidates or their
agents have any sp_eciﬁc eomplaint or prahiem .r‘egal'ding the conduct of clections thoy
may bring the same to the avtice of the Gbserver.

Vil. Party in Power

The pargy in ﬁuwer whether at the Centre or in the State or States concerned,
shall ensure that no cause is given for any complaint that it has used its official pasition
forr the purpozes of its election campaign and in particular - '

U RE)! The Ministers shall not combine their official visit with electioneering
wark and shall not alse make use of offidial machinery or personnet daring the
electioneering work, '

(b} Government transport including official air-crafes, u.-ehiclés, machinery ahul
personned shall not be used for furtherance of the interest of the party in power;

fii} Public places such as maidens ere., for holding electinn meetings, angd use of
helipads for air-flights in connection with elections shall n.m: e manonpolized b jtseln
Other partics and candidates shall be allowed the nse of such places and facilities on the
smme terms and tonditions on which they are used by the party in power;

(ii} Rest houses, dark bungalows or othey Gevernment accommadation shall not
he monapolized by the party in power ot its candidates and such accommadation shall
be aliawed fu be used by other parties and candidates in a Jair manner but no party or
e ndidate shall use or be allowed to use such accommoadation (including premises
appertaining r.h'eretu] as a campaign office or for holding any public meeting for the
jpurposes of election propaganda;

[_h;'] Issuze of advertisement at the cost of public excheguer in the newspapers and
other-media and the misuse of official mass media during the election period far
partisan coverage of political news and publicity regarding achievements with a view (o
furthering the prospects of the party in power shall be scru pulousiy avoided.

(v} Ministers and other authorities shall ot sanction grants/payments ail af
diseretionary funds from che time elections are announced by the Commission; and

{vi} From the titne elections are :mnuum:e;i by Commtission, Ministers arud ather
authorities shall not -

(a) announce any financial grants in any form or promises thersef; or .

[b) (cxeept civil servants) lay foundation stones eic. of projects ar schemes of any

kind: or
(c) make any promise of construction uf roads, provision of drinking water

ndT
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tachlitivs g1g; or
{d) make any ad-hoc appointments in Government, Public Undertakings cic

which may have the effect of influencing the voters in tavor of the party in power.

Note : The Commission shafl announce the date of any gleetion which shail be a darw
ordinarily nat more than thyee weeks prior to the dare on whichi the nolification is lkely
i be issued ik respect of such elections,

{wil} Ministers of Central or State Government shall not enter any pobing station or place
of counuing except in their capacity as a candidate or voter ar authorized agent

Vill Guidelines aon Electlon Manifestos

1.  The Supreme Court in its judgment dated Sth July 2013 in SLP{C) Mo 21455 of
2008 ( S. Subramaniam Balaji ¥s Govt. of Tamil Nadu and Others) has dicected the
Elertion Commissien to frame guidelines with regard to the contents of glection
manifestos in consuitation with all the recognized political parties. The guiding
principles which will lead to framing of such guidelines :m:l quoted below from the
judgment:- '

£ “Although, the law is obvious that the promises in the election manifesto
cannol be construed as ‘cortupl practive’ under Section 123 of RIP Act, the
reality cannat be ruled out that distribution of frechies of any kind,
undoubtedly, influences al} people. [t shakes the root of free and Lxir elections
to o large degree”,

(i)  "The Elertion Commission, in order to cnsure level playing fipld belween
the contesting parties and candidates in 2lections and also in brdey to sce
that the purity of the election process does not get vitiated, as in ;aa:-'::
been issuing instructions under the Model Code of Conduet. The
fountainhead of the powars under which the Cominission igsues these orders
is Article 324 of the Constitution which mandates the Commission to hale
iree and fair elections.”

(i} “We are mindful of the fact that generatly polilical parties refease their
election manifesto before the anhounfement ol clectlon  date, in that
scenaria, styictly speaking. the Election Commission will not have the
authority to regutate any actwhich is done hefore the announcement of the
date. Nevertheless, an exception can be made in this regard as the pupose

of election manifesto is directly associated with the glectipn process”,
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2. Upon receiving the abave directions af the Hon'bie Supreme Court, the
Election Commission  held a Meeting with the recognized National and Srate

Palitical Parties for consultation with them in the matter aind took note of their

conflicting views in the matter.,

During consultations, while some political parties supported the issuance of
such guidelines, others were of the view that it is their right and duty towards voters
to make such offers and promises in manifestos in a healthy democratic polity.
While the Commission agrees in principle with the point of view that framing of
manifestos is the right of the political parties, it cannot overlook the undesirable
impact of some of the promises and offers on the conduct of free and fir electione
and maintaining level playing fleid for ali politica) parties and candidates.

The Constitution under Articie 324 mandates the Election Commission, to conducy
clections inter 2Ha to the Parllament and the State Legislatures. Having due regard
to the above directions of the Supreme Court and after consultation with the
Palitical Farties, the Commission, in the interes; of res and fair electinns | hereby
dtrects that Political Parties and Candidates while reteasing election manifestos for
any election to the Parliament or State Legislatures, shall adhere to the following
guidelines :- '

. (i) The election manifesta shail not contain anything repugnant to the ideals and
principles enshrined in the Constitution and fu rther that it shall be consistent with
the lettar and spirit of ather provisions of Model Code of Conduct,

{ii} The Directive Principles of State Policy enshrined in the Canstitution enjoin upon |
the State to frame varipus welfara measures for the citizens and  therefore there can
be no objection to the promise of such welfare measures in election manifestos.
However, political parties should avoid making those promises which are likely to
vitiate the purity of the ejection process or exert undue influence on the voters in
exervisin g their franchise.

{ii} In the interest pf transparency, level playing field andg credibility of promises, it
is expected that manifestos also reflect the rationale for the promises and broamily
indicate the ways and means to meet the ﬁnaﬁciai.requirements for it Trust of volers

should be sought enly on those promises which are possible t be fulfiiled.
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HIGH COURT OF PUNJAB & HARYANA AT CHANDIGARH
Civil Writ Side Civil Writ Petition No, 270 of 1997
{Decision dated 27.5.1997) '

Harbans Singh Jalal, Ex-MLA ...Petitioner
S/o 8. Mehar Singh, R/o Shri Jalal Ashram, '
Harbans Nagar, Bathinda {Punjab)

Vi, '

1. Union of India, through Secretary, .Respondents
Ministry of Home Aflfair, New Delhi :

2. State of Punjab through Secretary (Home) Chandigarh.

4. Election Commission of India, New Delhi

4. Mr. M. 8. Gil], Chief Eleetion Commissicner Ashoka Read, New Delhi
5. Mr. K¥3 Ramamurthy, Election Comaznissioner New Delhi

SUMMARY OF THE CASE The Election Commiezion announced the programme for the
general election to the Punjab Legislative Assembly on 80th December, 1986, Simultanecusly, the
Commission informed the State Government and all other authorities concerned that the Model
Code of Conduct would ecome into effect from the date of announcement of the election schedule
by the Commission (i.e. on 30th December, 1996). Prior to the announcement of the election
schedule by the Eleetion Commission, the political party in power in the State, namely, Indian
National Congressz, had snnounced certzin welfare measures and schemes at a State level
conference on 22nd December, 1996, These welfare measures and schemes were to be implemented
with effect from 1st January, 1997. Enforcement of Model Code of Conduet from 30th December,
1996 affected the implementation by the State Government of the said welfare schemes from 1st
Jaruary, 1997, The present writ petition was filed before the Punjab and Haryana High Court
contending , inter alia, that the Model Code of Conduct could be brought into force only frem the
date of actua! notification of the election by the Governor of the State and uot from the date of
announcement of the election schedule by the Election Commission and that the Election
Commission could not control the activities of the Government during the period between the
announcement of the election schedule and the notification of the election by the Governor. The
High Court dismissed the writ petition, holding that the Election Commission is entitled to take
necessary steps for the conduct of a free and fair election, even anterior to the date of issuance of .
notification of election by the Governor, and from the date of announcement of the election by the
Commission. While doing so, the Model Code of Conduect adopted to be followed by all political
parties, can be directed by the Commission to be followed from the date of announcement of
election schedule by it.

‘Writ Petition under Article 226 of the Constitution of India Prayed that this court be pleased’
to call for the record of this case and after perusal may pleased to

. {a} Issued & writ, order or direction quashing the instructions izsued by the Election
Commisgzion by way of fex message whereby State Govt. has been restrained from
implementing welfare measures for the general public at large;

(b} Issue & writ order or direction communing the State Govt to implement the welfare
mesaures apnounced for welfare of general public at large, ignoring the illegal and
unconatitutional restrictions imposed by Election Commission;

(¢} Dispense with servica of advance notice on respondents; .
{d) exempt filing of certified copies of annexure;
(e} award cost of the petition in favour of the petitioner.

It is further prayed that during the pendency of this petiticn, the operation of the instructions
issued by the Election Commission (p-4 & §) may be stayed. :

Dated the 27th May, 1997 JUDGMENT
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Present :— The Hon'ble The Chief Justice K. Sreedharan,
The Hon'ble Mr, Justice Swatantar Kumar

For the Petitioner : Mr, R. 8. Randhawa, Advocate with Mr. G. 8. Chahal, Advocste For the
Respondents : Mr. Arun Nehra, Advocate for Respondent No. 1,

Mr. G. 8. Grewsl, Advocate-General, Punjab with Mr. D. . Dhillon, Deputy Advocate-General
For Respondent No. 2

Mr, M. L. Serin, SBenior Advoeate with Mr. Hemant Sarin, Advocate for Respondents 3 1o 5 K.
SEEEDHARAWN, C. J. -

An izsue of far reaching eonsequences is raised in this writ petition. It is whether; Elzetion
Commission can control the activities of Government during the period subsequent to the
announcement of election. o the Parliament or the Legislative Azzembly of a State hefore
notification in that regard is issued by the President of India or the Governor of a State, as the
case may be? Short facts, necessary for disposal of this case are as follows. Petitioner was a former
Convenor of Kisan Dal which is a Wing of Shiromani Akali Dal, in short, SAD. He claims to be a
public man and states that he is aggrieved by the illegal and wnconstitutional action of the Election
Commission in imposing the restrictions on the Government of Punjab on the eve of the general
elections to the Punjab State Legislature. The term of the then Assembly was to expire on March
15, 1897. BAD Party had announced free electricity to agrienltural sector: abolition of octroi and
Inspector Raj and other welfare measures. The Party then in power, namely, Congress alsq
announced varions welfare measures for the pecple of the State. Virtually, the policies anpounced
by the parties are same, aimed to the welfare of the common pecple, Ruling party announced
various ameliorative measures for the benefit of agriculturists, trade and industrial sector: for
the welfare of women; for the welfare of people belonging to ecanomicslly backward classes; war
widews; pensioners; atudents; Food and supplies sector and Transport sector ete. They were ao
announced in & State level conference held on December 22, 1998, at Ludhiana. Majority of the
schemes announced are unohjectionable, aimed to uplift the common man. The ruling party alse
announced that spme of the schemss formutsted by them would be implemented with effect from
Janoary 1, 1997, It is stated by the petiticner that the office bearers of SAD approached the
Election Commission to prevent the Government from proceeding with the implementation of
the achemes. Even though Election Coemmission had no legal or conatitutional anthority to interfere
with the working of the Government in power, the Chief Election Commissioner announeed the
poll dates on December 30, 1996, Thereupon, he started exercising control to stall the
implementation of policies announced by the State Government on Dec. 22, 1996. Immediately on
the anniuncement of the poll dates, the Commission caused to send Annexure p-6 fax message to
the Chief Secretary and the Chief Electoral officer stating that the Model code of eonduct and ban
on transfer of election related officers will be applicable in the State. Any violation of instructionse
regarding non-transfer of -officers, payment of grants out of diseretionary funds and puidelines
enumerated in Model cede of conduct for political parties and candidates will be viewed very
serionsly and necessary action as deemed appropriate would be taken on each case of violation.
Annexure p-4 Press Note issued by Election Commission on December 30, 1996, stated that
Commission has to recommend to the Governer of Puniab to iseue notification under section 15 of
the Representation of the People Act, 1951 (hereinafter referred to as the Act), for issuing the
requisite notification for the glectiom to Punjab Legislative Assembly, Governor was to issue the
notificaiion on January 13, 1997, end the poll to take place on February 6, 1997. When the
natification was to be issued by the Governor on-January 13, 1897, it is the petitioner's eontention,
that Election Commiseion had no authority to impose any restriction whatsoever in the functioning
of the Government in power with effect from the date of announcement of election up to the date
of issue of notification. The argument of the petitioner is that unless a notification is issued by the
Governor, as contemplated by section 30 of the Act, Election Commission cannot exercize any
power, or rule in the conduct of election. Pursuant to the notification issued under section 15 of
the Act, Election commission shall issue notification under section 30 of the Act, fixing dates for
making nemination; their scrutiny; for their withdrawal by the candidates; date of poll and date
before which election shall be completed. Prior to iasue of such s notification, the Election
Commigsion canmet have any superintendence over the activities of the Government. Election
Commission has the power of superintendence of the conduct and control of elections from the
date of iegue of notification by the Governor and not from any earlier date, Viewed in this light, it
is contended that the action of the Election Commission by directing the State Government, as
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per Annexurs p-5 fax message, to adhere to the Model code of conduct, and other directions, is
illegal and beyond their jurisdiction. Attempt on the part of the Election Commirsion to restrain
the Government from implementing the welfare measures announced by Gevernment, s totally
bevond jurisdiction; hence unconstitutional. The Model code of conduct is not having eny statutery
backing. It is not mandatory either. Implementation of such & code of conduet, if at all, can be
resorted to by the Commission only after the issuance of the notification by the Gevernor. Before
the issuanre of auch 5 notification, Commission cannot sssume powers which sre availakle to
themn in regard to the conduct of slections. On these bases, petitioner prayed for the issuanee of a
writ of certiorari quashing the instructions given to Government of Punjab in Annuxure p-§
ressage. He also prayed for the issuance of a writ of mandamus directing the State Government
to implement the welfare measures announced by them ignoring the message Annexure p-h sent
by the Election Commission. Firet respendent, the Union of India, filed written statement
supporting the contention that neither Article 324 of the constitution of India nor any other
provision of the Constitution or any election law empowers the Election Commission to legally
enforce the Model Code of Conduet or their other standing instructions that are impugned in the
writ petition. According to Government of India, Election Commission has been of the view that
under Article 324 of the Constitution, it is empowered to snforce the provisions of Model Code of
Conduct and other instructions like bar on transfer of officials connected with the election work,
bar on meking paymenta from the discretionary funds ete. from the date it announced election.
The said view of the Election Commission is not having any statutory backing and as such no legal
consequences would follow from the breach of those provisions. Though the Model Code of Conduct
was formulated by the Election Commizsion in 1968 in eonsultation with political parties for
their guidanee, the Central Government or the State Governments, were not parties in formuiation
of that code of conduct. The Model Code of Conduct was intended to be followed voluntarily by
political parties so as to maintain election campsign on healthy lines to ensure peace and order
during the campaign period. Central Government has categorically stated that the jurisdiction of
the Election Commission under Article 324 of the Constitution in relation to genersl elections to
the Assembly of & State begins only with izsue of notification under secticn 15 of the Act. Article
324 of the Constitution vesta in Election Commission the superintendence, direction and control
of conduet of elections, a2z would be necessary for the performance of the above functions only. On
behelf of State of Punjab, zecond respondent, Joint Secretary to Government, Purgab, Department
of Home Affairs and Justice, filed written statement dated January 13, 1997, After admitting
receipl of Annexure p-5 fax message sent by the Election Commission on December 30, 1996, it is
contended that though the notification for poll was to be issued on January 13, 1997, the
Commission enforeed restrictions on the administration with effect from December 31, 1996. By
the above action. Election Commission has interfered with the administration of the State and
has prohibited the implementation of various social echemes which the State Government were
under obligation te fulfil, Election Commiesion should not have interfered with the implementation .
of the achemes annpunced prier to the commencement of election process, which commenced only
by the issue of notification by the Governor. According to the State Government, Election
Commission is competent to exercise its powers and to issue guidelines for enforcement of the
Madel Code of Conduct only from the date of issue of the notification till the declaration of the
result of the election. It was further submitted that the State of Punjab did fully comply with all
instructions issued by the Election Commission in keeping with the sanctity of the constitutional
body. On behalf of the Election Commission, a detailed written statement has been filed. According
to them, the Government of Kerala took steps to evalve & code of conduct for observance by
arganised political parties prior to the peneral election of 1960. The code was discussed and
approved by representatives of leading political parties. In December, 1966, the same’ code was
adepted at & conference of the representatives of political parties in Kerala. In 1986, that model
code waz accepted by the political parties in the States of Madres, Andhra Pradesh and West
Bengal. In 1968, Election Cemmission circulated that code to all recognised political parties in
Indis and to the State Governments. On acceptance by the political parties, it was extended
throughout the country. In 1996, a series of meetings were held hy the Commission with recognizsed
political parties at National and State levels. All stressed need for observance of the model code
of conduct and appreciated the sfforts of the Commission to ensurs its compliance. Some of the
national parties even desired that the model code of conduct should be enforced at least three
months prior to the date of election o that the party in power may not misuse the governmental
machinery and its power for its partisan ends. The model code of conduet was not framed by the
Commisgion unilaterally, but by the consensus of all political parties, Tte implementation is
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necessary for the conduct of free and fair election and to ensure that no political party gets an
unfair advantage hy virtue of its being in power at the time of election. Announcement of election
is made prior to the issuanee of statutory notification, as contemplated by section 15 of the Aet. If
implementation of the model code of conduct is postponed to the date of notification, it will defegt
the very purpose of the 2aid code of conduct. No political party has, il date, come forward, to
challenge the adherence of the model code of conduct by the Commission, Challeuge row put
forth by the petitioner in his individual capacity is enly to be dizmissed. If the model code of
conduct is not followed sirmultanecusly with the announcement of election, it would give political
parties arnd condidates opportunity to violate the same in between the dates of announcement of
election and issuance of statutory notification. That will give opportunity to parties and candidates
t resort to evil practices, if not eorrupt practicea. If the petitioner's contentions are accepled,
Election Commission will have to remain g mute spectator to blatant vinlations of the code of
eonduct and the elections will turn out to he 2 farce, It is to aveid such & situation that the model
eode of conduet provides that it shall come intg foree from the date of enmouncement of election,
Apex court hes, on many oceasions, critically commented on the laxity of the slection laws
concerning election expenses as well as misuse of official machinery for the purpose of
electioneering. Dilute the principle of free and fair election which is a corner-stone of our
democracy. Use of official machinery for furthering election prospectus in some casea will fall
outside the net of corrupt practices mentioned in section 123 of the Act, but will certainly vitiate
the atmosphere of free and fair elections. Phi osophy underlying the model code of conduct is that
unfair advantage should not be taken by the ruling party beeause of its being in power to tilt the
views of the electorate on the eve of election. The present writ petition has been filed purporting
it to be in public intarest. Actually, this writ petition is simed at defeating the purpose of holding
a free and fair election. In this view, it is contended that writ petition has only to be dismissed.
Chief Eloction Commissioner, Dr. M. 8, (Gill, i1as been impleaded in these procendings by name as
fourth respondent. Allagations of mala fides have been made against him. So, he has fitad a separate
written statement denying those allegations. According to him, Election Commiesion is g
multimember body, he being only 3 member, All its membera took the decision and announced the-
election. He has no mala fide intention to interfere with the functioning of any Goversment.
Election to Punjab Legislsture tock place on Febroary 7, 1997. Notification of that election was
issued by the Governor of Punjab on January 13, 1997, Election Commission anncunced the election
to the Punjab Lagislative Assembly on December 30, 1996, by issuing Annexure p-4 Preas Note.
Side by side with the Press Note, Annexure p-D, fax mesaage was szent ta the Chief Seeretary to
Government, Punjab requiring them to follow the model code of conduct, State Government in
their written statement admitted that they have duly complied with the instructions issued by
the Election Commission in view of the sanctity of the Constitutional body. Thus, all the directiona
- given by the Election Commission in Annexure p-b were complied with from the date of
announcement of election e, from Dec. 30, 1996, and the Flection has been properly held on
February 7, 1997. So, the issues raised in this writ petition have become academic. Even so, learned
counsel appearing on either aide wanted to have an guthoritative proncuncement Tegarding the
powers of the Election Commission between the dates of announcement and notifieation for the
conduct of free and fair election. Therefore, we have heard counsel at length and we are passing
this judgement. One of the contentions Taised by the counsel representing petitioner is that the
Election Commission anncunced the election to the Punjab Legislative Assembly on December
30, 1956. When its term was to expire on March 15, 1997. The announcement made virtually twa
and a half months prier to the date of expiry of the term was improper and it wiil go to substantive
the contention that Election Commission weas bent upon stalling the welfare measures announced
by Gevernment in power, on December 22, 1896, Annexure p-4 is the Press Note issued by the
Election Commission announcing the election to the State Legislative Assembly. Along with election
to the Punjab State Legislative Aspembly, bye-elections to the Houses of the People/State
Legislative Assemblizs and State Legislative Councils were announced. Reaszons for making the
annauncement early, are stated in the notificetion. As per Section 15 of the Act, Flection
Commission iz bound tu hold the election for the purpose of constituting a new Legislative
Assembly. In Punjab, genera} election was to be held otherwise than on dissclution of the existing
Legislative Assembly. So, general election could be held st any time within a period of six months
imediately preceding the date of expiry of the term of the Legislative Assembly. The term of the
elected Legiclative Assembly was to expirg on March 15, 1997. So, at any time, within six montha,
preceding March 15, 1997, genera) glection to the Purgab Legislative Asgembly could be held. The
announcement made on December 30, 1996 of the election to be notified on January 13, 1997 falls
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within the period of six months mentioned in Seetion 15 of the Act. Therefore, it cannot be said
that notification vielated any statutory provision. Reasons for making the announcement for an
early election are also stated in the Preas Note. Ume such reason is presentation of Union budget
and the presentation of the budgets of various States during the last week of February. According
to Commission, holding of electiona nearer to the date of presentation of budget will cause
difficulties to the Government. The said reason is reasonable one and we de not find any ground
to doubt its bona fides. Further, the Prese Note states that bye-election to three Parliamentary
{(onstituencies; biennial election to fill 13 vacancies in the Legislative Council of Uttar Pradesh;
bye-election to fill one seat in the Legislative Council for Karnataka, were also announced ag per
Amnexure p-4 Press Note. After considering all relevant factors, Commissien announced general
election to the Punjab Legislative Assembly; bye-election to three seats of Lok Sabha; 17 seats to
varigus State Legislative Assemblies; one seat to Karnataka Legislative Clouneil and 13 seata to
the Legislative Council of Uttar Pradesh. The announcement of election to various bodies cannot
he termed as rmala fide on the basis that election te Punjab Legislative Assembly was stated to be
held s few days prior to the expiry of its term. In these circumstancés, we are clear in our mind
that the allegation of mala fides made by the petitioner against the fourth respondent has only to
be rejected and we do so. Before proceeding further, learned counsel representing Election
Comimission has fairly and rightly submitied that Flection Commission’s actions are subject to
judicial review by the High Court in exercige of the powers under Article 226 of the Constitution;
that Flection Commission has never tried to interfere with day to day administration of sny
Government and that the election process starts only on the issue of a notifieation contemplated
by section 15 of the Act. The short question now to be dealt with iz whether the Election
Commission has any authority to direct the Government to follow model eode of conduct, adopted
by various political parties? The fact that a rrode! code of conduiet has been adopted by all recognieed
political parties, ie not in dispute. As per the said code of conduct, certain norms are to be followed
by the pelitical parties and the party in power which faces election. On the ave of election, it has
heen agreed among the political parties that no action is to be taken to influence the electorate.
The party in power is not to make use of governmental machinery for the betterment of its proapects
in the ensuing elections. It is also provided that Miniaters and other authorities shall not sanetion
grant or payment out of discretionsry funds from the time the elections are announced by the
Comrnission. So, the date of announcement by the Commission hes been accepted by sll political
parties ae a date to be reckoned for following the model code of conduet. The argument advanced
by the counsel representing the petitioner and the Central Government is that under Article 324
of the Clonstitution, Commisgion has the power of superintendence, to issue directions and to
control the conduct of gll elections. The conduct of election, according to the lesrned counsel
starts only hy issuance of a notification under section 15 of the Act. In support of this argument,
reliance has been placed on the decisions in N. P. Punnuswami . Returning Officer, Namkkal,
ALR 1952 Supreme Court 64. Hari Vishnu Kamath v. Ahmad Ishaque, A LR. 1995 Supreme Court
933: Mohinder Singh Gill, v. The Chief Election Commissioner, New Delhi, AILR. 1978 Supreme
Court 851 and Lakshmi Charan Sen v. A K.M. Hassan Uzzaman, A.LR. 1985 Supreme Court 1233,
In the first case, appellant filed nomination for election to the Madras Laegiclative Assembly.
Retwrning Officer, on serutiny, rejected the same. He moved the High Court ander Articls 226 of
the Constitution for the iszuance of a writ of certiorari to quash the order of the Returning Officer.
High court dismissed that application in view of the provisions contained in Article 320 {b) of the
Censtjtution. While upholding decision rendered by the High Court, their lardships took the
view that the word “slection” uged in Part XV of the Constitution should take in the entire process
to be gone through to return a candidate to the legislature and that it should have the same
meaning wherever that word is used in the suid part of the Constitution. In Hari Vishou Kamath's
case arising out of an election petition, their lordships followed the view expressed in N. P.
Pannuswami’ case (supra) that the word “election” in Article 329 (b) was used in a somprehensive
gense as including the entire process of election commencing with the issue of a notification. and
terminating with the declaration of election of a candidate. In Mohinder Singh Gill's case {supra)
also, their lordships reiterated the view that election has & very wide notation commencing from
the issue of the notifieation eslling upon the electrorate to elect, and culminating in the final
declaration of the returned candidete. Goswarnd, J., in his congurring judgment opined, — “....it s
well-settled that election covers the entire process from the issue of the notification under gection
14, to the declaration of result under section 66 of the Act.....” The above view has been followed in
the latter decisions as well, On the basis of this statement of law made by their lordships, it is
contended by counsel represénting petitionsr that Election Commission can give any direction to
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Government only after the issuance of 2 notification under section 15 of the Act. At no point of
time prior to the issuance of the notification can the Election Commission issua any direction to
any authority, it is argued. In N. P. Punnuswami's case {supra) the Constitution Bench, quoted
with approval, the follewing passage from Halsbury's Laws of England Edition 2, volume 12 under
the heading "Commencement of the Election”,— “Althmugh the first formal step in every elsction
1s the issue of a writ the election is'considered for sume purpose to begin at an early date. It is &
question of fact in each case when an election begins in such a way as to make the parties concerned
responsible for breaches of election law, the test being whether the contest i3 reasonably imminent’.
Neither the issue of the writ nor the publication ef the notice of election can be looked to as fixing
the date when an election hegins from this point of view. Nor, agein, does the pominstion day
afford any criterion, The election will usnally begin at lsast earlier than the issue of the writ. The
guestion when the election begins must be carefully distinguished from that as to when ‘the conduct
and management of an slection may be asid to begin. Again, the question as to when a particular
person commences to be a candidate iz & queation to be considered in esch case.” The “wril’
mentioned therein, according to us, can be the netification, contemplated by saction 16 of the Act.
The eonduct and management of the election may start from the date of issue of notification, but
it is to be considered that the election begine sarlier to the date of the notifieation. Parties to the
election will begin their activities prior to the dste of notification. It can safely be held that such
activitiea will bhegin from the date of announcement of the date by the Election Commizsion.
Activilies of parties during the time log between the date of announcement and the date of
publication of the notifieation, shonld necessarily have effect in the ensuing election. Actions
resorted to by the parties during this peried may tend to influence the electorate. Are such actions
of the candidaies to be curbed by the Election Commiesion? In Haltbury’s Lews of England, Fourth
Edition, volume, 16 under the heading, *684. Meaning of ‘candidate.” it is observed that a candidate
may be guilty of bribing or treating and election expenses may be incurred on his behalf even
though the bribery or treating takes place, or expenses are incurred, before he comes within the
statutery definition of candidate. One becomes & candidate only on filing the nomination pursuant
to the notification, but law states that his setions prior to his becoming a candidate within the
statutory definition are also to be taken note of for deciding the issue 28 to whether he is guilty of
the offence under the election law. In paragraph, 712 of the game book, it is observed that a
person can incur election expenses hefore he has been formally adopted by a party as a eandidats,
An election has been held to begin for the purpose of slection expenses at periods varying from
four montha to thirty months before the date of the poll. It states,.—— “The neeessity for
determining when an election beging has been criticieed on the pround thet the real test laid
down by the statute ia not one of time but of metive; expenditure mmust be in reference to the
conduct or management of the election. As the statute expressly recognises that election expenses
may be incurred before the election, it seems that the real issue in the cases considered above was
the date when & particular candidate began the conduct or management of the election, This date
might, at the same election, be different for different candidates.” As per this, it is crystal clear
that the conduct and management of election cannot be decided with reference to the date of
notification of the election. It can apply to the sonduect and rmanagement of the electon anterior to
the date of notification. It i3 the common case that Election Commission is duty bound to ensure
free and fair election. For the said purpose, Election Commiagion ia clothed with the powers
emanating from Article 324 of the Conpstitution. According to their lordships of the Supreme
Court ‘A LK. 1978 Bupreme Court 851), Constitution has made comprehensive provision in Article
324 o take care of purprise =itnations. Their lordships abserved, — “The Constitution contemplates
a free and fair election and vests comprehensive Tesponsibilities of superintendence, direction
and control of the conduet of elections in the Eleetion Commission. This responsibility may cover
powers, dutigs and fonctions of many sorts, administrative or other, depending on the circumetance.”
Goswamni, J. in his concurring jedgment in that decision obszerved,- “The Commission may be
required to cope with some situation which may not be provide for in the enacted lawe and the
rules. That seems to be the raison d' etre for the opening clause in Article 827 and 228 which
leaves the exercise of powers under. Article 324 operative and- effective when “it is reasonably
called for in a vacuous area. There is, however, no doubt whatscever that the Election Commission
will have to conform to the existing laws and rules in exercising its powers and performing its
manifold duties for the conduet of free and fair elections.” In A, Neelalohithadasan Nadar v. George
Mascrene, 1994 Supp {2} Supreme Court Cases 619 their lordships stated that the principle of
purity of election muat have its way. The Election Corunissicn is not only to see that free and fair
election is to be held, but the purity of election should alse be obzerved. What is a meant by purity
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of election?According to us, it means the election should not enly be free from corrupt practices
" but alzo free from evil practices. In Ghasi Ram v. I)al Singh, AL R. 1968 Supreme Court 1191,

Hidayatullsh, J., {as hiz lordship then was), observed, — “Election is something which mmst he
conducted fmrl}r To arrange to sp-end money on the eve of elections in different comstituencies,

althengh for general public good, iz when all is paid and done an evil practice, even if it may not be
cormupt practice. The dividing line between an evil practice and & corrupt practice is a very thin
one. It should be understood that energy to do public goed should be used not on the eve of
elections but much sarlier and that even alight evidence might change this evil practice into
corrupt practice. Payments from disaretionary grantz on the eve of elections should be avoided.”
From this statement of law, it is evident that activities tn the eve of election sheuld alase be for the
conduct of a free and fair election. “Eve of election” can only be the period prior to the date of
notification of election. By the date of notification, the process of election starts, It iz not with
reference to the dete after process of commencement of election, their lordships referred to the
period ‘on the eve of election’. So, sccording to uws, during the eve of election also, the Election
Commission should ensure that nothing which tends to interfere with the conduet of free and fair
election, takes place. Viewed in this light, we are of the considered view that Flection Commission
should take necessary steps for conduet of free and fair election even before the date of the issue
of the notification. Pefitioner has no case that Election Commission acted against any statutory
provision. Their action in directing the Government to follow model eode of condunet did not amount
to issuing ditection o act against any provizion of law, When it is seen that the Election
Comrrission has been entrusted with the responasibility to have a free and fafr election which
shomld be pure, and the souree of their power is Article 324 of the Constitution, we are clear in
our ming that the action taken by them i issuing Annesure p-H is not at all illegal or arbitrary.
The existence of political parties and their participation in election cannet be denied by any one.
In the present democratic aystem prevsiling in India, political parties pley a vital role in the
administration of the country. Leaders of the political parties, in their wisdom, evolved & model
code of eonduct, to be followed by them in elsction. That wes se fremed by them under the auspices
of the Election Commisaiorn. That code does not contain any provision contrary or derogatory to
any enaciment. Sueh a eode of conduet when it is seen that it does not vielate sny of the statutory
provisions, ¢an certainly be adopted by the Election Commisgion for the sonduet of free and fair
election which should be pure as well. On the eve of election, political parties or candidates may
come forward with tempting offers to the electorate to win their favour. If such & couree is allowed
to be resorted to by the parties or the candidstes contesting the elections, it will certainly
undermine the purity of elections, In guch a situation, if Election Commission took steps to
implement the code of conduet which in no way infringes any of the laws, this Court, in exercize of
the powers under Article 226 of the Constifution, is not to interfere. Election Commission has not
taken any step to prevent activities of the party which is in power during the period prior to the
date of announcement of the election. Knowing the situation, Election Commission announced
the election more than three weeks prior to the issuvance of the notification under section 15 of
the Act. This period of thres weeks is to apprise the political parties of the ensuing elections, for
enabling them te prepare for the election. The said period intervening between the date of
ennouncement and date of notifcation, 18 hot at a1l unreasonable. Thiring the short pariod preceding
the notificetion, the Election Commission compels the political parties, the party in pewer and
the ecandidates to behseve in 8 manner which will not undermine conduct of free and fair election.
On the bagis of the shasrvations made by the Bupreme Court regarding payments from the
discretionary grants at the disposal of the Ministers on the eve of election, Election Cornmission
suggested law to be passed on the issue. Government of India, sfter considering that suggestion,
took a decgion that instead of making provisions in the rules regulating the disbursements from
the discretionary grants, a convention should be adopied that for a period of three months
immediately prior ta the polling no expenditure should ordinarily be ineurred from the Miniaters”
discretionary grants. So also, the Government of Indis in their communication dated October 28,
1969, took the view that instead of making any specific provision in the rules regulating
disbursement from discretionsry grante, a convention shonld be evolved that for a peried of three
menths immediately prier to the polling, no expenditure should ordinarily be incurred from a
Minigter’s diseretionary grant. These decisions taken by the Government show that Government
was inclined to heve conventions on these matters and not to have statutory provisions, In sueh a
sitnation, the action on the part of the Election Commission in directing Governments to follow
the maodel code of conduct adopted by the varicua national parties appears to be quite legal and
proper. Election Commission has categorically stated that they have not interfered with the day
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to take necessary steps for the eonduct of 4 free and fair election even anterior to the date of
iasnanes of notification, from the date of anncuncement of the election, While doing =0, the model
code of conduct adopted to he followed by all political parties including the politiea] party in
Government, ean be directed to be followed by the Election Commission, Action of the Commission
in this regard cannot be faulted, for the said mode] eode of conduet adopted by the political parties
does not go against any of the statutory provisions. It only ensures the conduet of a free any fair
election which should he Pure. Writ petition fails. T is accordingly dismissed.

K. SREEDHARAN, CHIEF JUSTICE,
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